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Executive Summary

An Assessment of Myanmar’s Safeguard
Systems to Mitigate Infrastructure Mega
Project Impacts1

Myanmar now has a comprehensive
and good practice system of environmental
and social safeguards. Since the adoption of
the Environmental Impact Assessment
Procedures 2015, there has been a process
by which major projects are subject to
environmental and social impact assessment.
However the process is still new and suffering
from many capacity weaknesses. These
weaknesses are both in the capacity of the
responsible government entities in Myanmar
to be able to effectively discharge their
obligations under the EIA Procedures as well
as in the ability of the private sector EIA
consultants to managed complex and difficult
projects.

Since 2012, with the adoption of the
Environmental Conservation Law 2012, the
Myanmar government has developed a
comprehensive system of laws and
regulations for major projects, including the
Investment Law 2016 and the Special
Economic Zone Law 2014. As these are
relatively new laws there are still challenges
with implementation and enforcement.

In addition Myanmar is developing a
number of EIA Guidelines for specific sectors
to assist in the preparation and assessment of
projects. A draft Guideline on Public
Participation and Access to Information is
under consideration by the Ministry of Natural
Resources and Environmental Conservation
(MONREC). Draft Guidelines on Hydropower
Development, Mining and Oil and Gas are
also under preparation. There is still no
dedicated web-site listing the documents
submitted under the EIA Procedure, including
all documents necessary for effective public
participation.

Although there are many opportunities
for the community and civil society to active

participate in the EIA system in Myanmar, it is
still a new system and only slowly being
implemented. This means that there is limited
capacity for project-affected people (PAP) to
exercise their rights under the EIA Procedure.
In order for there to be effective public
participation there needs to be support and
capacity development for PAP and civil society
to be meaningfully engaged in the public
participation process.

Additionally there is a significant gap in
the assessment of projects with transboundary
impact. Although the EIA Procedure 2015
identify this as a matter for consideration in the
EIA process, there are no formal systems or
structures in the Mekong Region to facilitate
the investigation, review or assessment of
those project that have a transboundary
impact. There are a number of models that
could be used to develop a system for
transboundary impact assessment. These are
discussed in this assessment report.

________________________________
1Matthew Baird, MEIANZ, BA, LL.B,
www.environmentalcounsel.asia
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I. Country Description
Country Background
Myanmar is the largest country in mainland
Southeast Asia with a total land area of
676,577 square kilometers. It shares borders
with 40% of the world’s population in the
People’s Republic of China to the north and
northeast, Lao People’s Democratic Republic
(Lao PDR) and Thailand to the east and
southeast, and Bangladesh and India to the
west and northwest. With a 2,800-kilometer
coastline that provides access to sea routes
and deep-sea ports, Myanmar has the
potential to serve as a gateway between East
Asia, South Asia, and Southeast Asia.
Myanmar has rich natural resources, including
arable land, forests, minerals, natural gas, and
freshwater and marine resources. The
economy is dominated by agriculture and
farm-related activities, which account for 36%
of gross domestic product (GDP) and
60%–70% of employment. Two-thirds of the
population, estimated at 60.6 million, lives in
rural areas2.

Administrative divisions.
Myanmar is divided into seven states and
seven regions. The states—Chin, Kachin,
Kayah, Kayin, Mon, Rakhine, and
Shan—cover mainly the upland areas and are
________________________________
2 ADB Country Strategy 2012-2014, p.1

largely populated by ethnic communities. The
regions—Ayeyarwady, Bago, Magway,
Mandalay, Sagaing, Tanintharyi, and
Yangon—cover mostly the plains with a
population of predominantly Bamar ethnic
origin. As an ethnically highly diverse country,
ethnic and sectarian conflicts have been a
significant feature of Myanmar’s modern
history.

Poverty and Sustainable Development
Goals.
Data on poverty and Millennium Development
Goals (MDGs) suggests that many dimensions
of well-being—including poverty, employment,
universal primary education, maternal health,
gender equality, and environmental
sustainability—improved between 2005 and
2010. However, Myanmar remains one of the
poorest countries in the world with a per capita
GDP of $857, a Human Development Index
rank of 149 out of 187 countries, and 26% of
its population living in poverty in 2010. Poverty
incidence in rural areas is significantly higher
than in urban areas, with 85% of the poor
living in rural areas. Regional disparities in
poverty incidence are large, and disparities in
non-income forms of poverty are evident
across regions and population groups. A large
segment of the population is highly vulnerable
to adverse weather and other shocks, and

Myanmar’s National Environment Policy, 1994

The wealth of the nation is its people, its cultural heritage, its environment and
its natural resources. The objective of Myanmar’s environmental policy is aimed
at achieving harmony and balance between these through the integration of
environmental considerations into the development process to enhance the
quality of the life of all its citizens. Every nation has the sovereign right to utilize
its natural resources in accordance with its environmental polices; but great
care must be taken not to exceed its jurisdiction or infringe upon the interests of
other nations. It is the responsibility of the State and every citizen to preserve
its natural resources in the interests of present and future generations.
Environmental protection should always be the primary objective in seeking
development.
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experience transitory bouts of
impoverishment.

Gender
Myanmar ranked 96 out of 146 countries in
the 2011 Gender Inequality Index, ahead of
some regional developing member countries3.
Key gender-related issues include a high
maternal mortality ratio and insufficient access
to reproductive and basic health services, low
participation of women in public decision
making and the labor market, increasing
incidence of HIV/AIDS among women, and a
lack of reliable and sex-disaggregated data
across sectors.

ASEAN
The ASEAN Charter, which came into force in
December 2008, included one of its purposes:

The purposes of ASEAN also include:
• To enhance good governance and the rule of
law;
• To create a single market and production
base5;
• The promotion and protection of human
rights and fundamental freedoms,6 and;
• To promote a people-oriented ASEAN7.

Article 2 of the Charter also reaffirms the
Principles of ASEAN including (but not limited
to) a shared commitment and collective
responsibility, non-interference in the internal
affairs of ASEAN Member States, respect for
fundamental freedoms, the promotion and
________________________________
3 UNDP 2011. Human Development Report. Sustainability and
Equity: A Better Future for All. New York.
4 ASEAN Charter Article 1(9)
5 Article 1(5)
6 Article 1(7)
7 Article 1(13)
8 Article 2(2)

protection of human rights, the promotion of
social justice, and the upholding of the UN
Charter and international law. Vision 2020 for
the ASEAN Community is one that is “clean
and green…with fully established mechanisms
for sustainable development…”

The ASEAN Human Rights Declaration 2012,
included one of its ESC Rights:

II. Country Laws and Policies

A. General Constitutional Provisions
The Constitution of the Republic of the Union
on Myanmar (“the Constitution”) was adopted
by referendum in 2008. The Constitution
creates a system of entrenched military power
by reserving 25% of the Parliamentary seats
for appointed military officers. The military is
also entitled to nominate one of the three
Presidential candidates and also reserves a
number of senior Ministries for military
appointees (Defense, Home Affairs (which
includes the General Administrative
Department) and Border Security.

The legislative branch is the Assembly of the
Union (Pyidaungsu Hluttaw), which is a
bicameral legislature consisting of the 440-
seat House of Representatives and the 224-
seat House of Nationalities. Military
(Tatmadaw) member delegates are reserved a
maximum of 56 of 224 seats in the National
Assembly and 110 seats of 440 in the People's
Assembly.
The Constitution provides for a number of
provisions that are relevant to country
safeguard systems. Every citizen has the duty
to assist the Union in environmental
conservation and the protection of cultural
heritage.

To promote sustainable development
so as to ensure the protection of the
region’s environment the
sustainability of its natural resources,
the preservaation of its cultural
heritage and the high quality of life of
its people4.

28. Every person has the right to an
adequate standard of living for himself
or herself and his or her family
including:
……;
e. The right to safe drinking water and
sanitation;
f. The right to a safe, clean and
sustainable environment.
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B. Environmental Provisions, laws,
executive orders

Environmental Protection Law 2012
The Ministry of Natural Resources and
Environment Conservation (MONREC),
formerly known as MOECAF, is the Ministry
with the authority and responsibility for the
implementation of Environmental Impact
Assessment (EIA). Under the Environmental
Conservation Law 2012 (ECL 2012) and the
Environmental Conservation Rules 2014 (EC
Rules 2014), the Ministry developed the
Environmental Impact Assessment Procedure
2015 (EIA Procedure).

The Environmental Conservation Law 2012

provides the overview on environmental
protection in Myanmar. The objectives of the
Environmental Conservation Law 2012
include:

The Environmental Conservation Law 2012
defines environment and ecosystem:

The Environmental Conservation Law 2012
also requires business or activities causing
pollution to limit pollution discharges to
environmental quality standards and to install
pollution control equipment to control and limit
pollution.

Constitution of Myanmar 2008

37. The Union:
(a) is the ultimate owner of all lands and
all natural resources above and below
the ground, above and beneath the
water and in the atmosphere in the
Union;
(b) shall enact necessary law to
supervise extraction and utilization of
State owned natural resources by
economic forces;
(c) shall permit citizens right of private
property, right of inheritance, right of
private initiative and patent in accord
with the law.

45. The Union shall protect and conserve
natural environment

390. Every citizen has the duty to assist
the Union in carrying out the following
matters:
(a) preservation and safeguarding of
cultural heritage;
(b) environmental conservation;
(c) striving for development of human
resources;
(d) protection and preservation of public
property

Section 3.
The objectives of this Law are as
follows:
(a) To implement the Myanmar
National Environment Policy;
(c) To promote a good and clean
environment…for the benefit of both
present and future generations;
…..
(e) To manage prevention of
degradation of natural resources and
to enable the sustainable use;
….

Environment means the physical
factors of the surroundings of human
beings, including land, water,
atmosphere, climate, sound, odor,
taste; the biological factors of
animals and plants; and historical,
cultural, social and aesthetic factors;

Ecosystem means the natural
system of existing living and non-
living substances and plants in
equilibrium and the natural
environment which have been
evolving due to the system;

Section 14.
A person causing a point source of
pollution shall treat, emit, discharge
and deposit the substances which
cause pollution in the environment in
accord with stipulated environmental
quality standards.
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In addition, the Environmental Conservation
Rules 2014 provides a clear prohibition on the
carrying out of certain activities and damage
to the environment.

Under the Environmental Conservation Law
2012, MONREC is given the authority to
formulate the EIA system and social impact
assessment system to determine if any project
or activity to be undertaken by any
Government department, organization or
person may have a significant impact on the
environment.

In addition, the Ministry is provided with the
power to set environmental quality standards
(under s.7(d)). Environmental quality
standards are further defined and explained in

Chapter VI, sections 10, 11 and 12. MONREC
promulgated Environmental Quality (Emission)
Standards in December 2015.

Investment Law 2016 and Investment Rules
2017
The Foreign Investment Law 2012 and its
subordinate Foreign Investment Rules 2014
(FI Rules 2014) implemented the
government’s approach to foreign investment
which includes promoting sustainable
economic development by encouraging
foreign investments in Myanmar. Investors
must carry out their activities in a way not to
cause environmental pollution or damage in
accordance with existing laws. Article 34 of the
FI Rules 2014 provides that investment
proposals for capital-intensive investment
projects designated by the Myanmar
Investment Commission (MIC), which need an
assessment of their environmental and social
impact, must have EIA or Social Impact
Assessment (SIA) report attached. This is then
referred to MONREC for initial assessment
and review. This has been replaced by the
Investment Law 20169 and the Investment
Rules 201710.

There are a number of notifications issued by
the MIC. Notification No. 15 /2017 is a list of
activities that are restricted and investment
activities that are not allowed to be carried out
by foreigners or foreign companies11.

The Investment Law is administered by the
MIC and grants permits for businesses to
operate under the investment law regime.
Under s.36 investment activities likely to have
a significant impact on the environment or
society are required to conduct environmental
impact assessment.

________________________________
9 The Pyidaungsu Hluttaw Law No. 40/2016, The 2nd, Waning
of Thadingyut, 1378 M.E. (18th October, 2016)
10 Ministry of Planning and Finance Notification No. 35 / 2017
The 3rd Waxing of Tagu, 1378 ME (30th March, 2017)
11 This is attached as Annexure 1.

Section 15
The owner or occupier of any business,
material or place which causes a point
source of pollution shall install or use
an on-site facility or controlling
equipment in order to monitor, control,
manage, reduce or eliminate
environmental pollution. If it is
impracticable, it shall be arranged to
dispose the wastes in accord with
environmentally sound methods.

Chapter (XIII)
Prohibitions
69. (a) Any person shall not emit,
cause to emit, dispose, cause to
dispose, pile and cause to pile, by any
means, the pollutants and the
hazardous waste or hazardous
material stipulated by notification under
the Law and any of these rules at any
place which may affect the public
directly or indirectly.

(b) Any person shall not carry
out to damage the ecosystem and the
natural environment which is changing
due to such system, except for carrying
out with the permission of the Ministry
for the interest of the people.
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The Investment Law 2016 establishes the
MIC12 and the powers and duties are set out in
Chapter VI. One of the relevant duties under
section 25:

The Investment Law 2016 also provides for
prohibited investment activities:

________________________________
12 Chapter IV

It is unusual to see in an investment law the
provisions under s.41(c) and (e). Usually
investment law outline the benefit that accrue
to investors and do not deal with
environmental and social obligations of those
investors. This Investment Law would seek to
limit those developments that may be harmful
on the basis of the environmental and social
impact of the investment. Most investment
laws do not seek to limit investment on the
basis of possible harm to the environment or
society.

Chapter XVI also provides for the
responsibilities of the investor. In particular
s.65(g) requires that the Investor “shall abide
by the applicable laws, rules, procedures and
best standards practiced internationally for this
investment so as not to cause damage,
pollution, and loss to the natural and social
environment and not to cause damage to
cultural heritage”.

There is also a provision that imposes a
liability for effective compensation for loss
incurred to the victim, if “there is damage to
the natural environment and socioeconomic
losses caused by logging or extraction of
natural resources which are not related to the
scope of the permissible investment, except

3. The objectives of this Law are as follow:
(a) to develop responsible investments
which do not cause harm to the natural
environment and the social environment
for the interest of the Union and its
citizens;
(b) to protect the investors and their
investments in accordance with the law;
(c) to create job opportunities for the
people;
(d) to develop human resources;
(e) to develop highly efficient productivity,
service, and trading sectors;
(f) to develop technology, agriculture,
livestock and industrial sectors;
(g) to develop various professional fields
including infrastructure around the Union;
(h) to enable the citizens to be able to work
alongside with the international
community; and
(i) to develop businesses and investments
that meet international standards

(b) stipulating, with the approval of the
Government, the types of investment
activities that are strategic for the Union,
capital intensive investment projects and
projects which potentially have a large
impact on the environment and the local
community

41. The following investments activities
shall be stipulated as the prohibited
investments:
(a) investment activities which may bring
or cause hazardous or poisonous wastes
into the Union;
(b) investment activities which may bring
technologies, medicines, flora and fauna

and instruments which are still being
tested abroad, or which have not obtained
approvals to use, plant or cultivate, except
the investments which are made for the
purpose of research and development;
(c) investment activities which may affect
the traditional culture and customs of the
ethnic groups within the Union;
(d) investment activities which may affect
the public;
(e) investment activities which may cause
an enormous harmful impact to the natural
environment and ecosystem;
(f) investment activities which manufacture
goods or provide services that are
prohibited under the applicable laws.
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from carrying out the activities required to
conduct investment in a Permit or an
Endorsement13” .

The Investment Law 2017 also clarifies that
the grant of an investment permit does not
exempt an investor from the requirement to
comply with the EIA Procedure 2015.

Chapter XX also empowers the Commission
to impose administrative penalties for breach
of the Law or the failure to comply with the
terms and conditions of a Permit.

The Investment Rules 2017 provides for the
application and interpretation of the
Investment Law 2016. The Investment Rules
identifies those investments that will have a
large potential impact on the environment or
the community.

________________________________
13 Investment Law, s.65 (o).

71. In conducting their investment
activities, the investor shall carry out
health assessments, cultural heritage
impact assessments, environmental
impact assessments and social impact
assessments according to the type of
investment activities in accordance with
the relevant laws, rules, regulations and
procedures.

85. The Commission:
(a) may impose one or more of the
following administrative penalties against
an investor who violates or fails to comply
with any provision of this Law and its
rules, regulations, notifications, orders,
directive, procedures or terms and
conditions contained in a Permit or an
Endorsement issued by the Commission:
(i) censure;
(ii) temporary suspension of business;
(iii) temporary suspension of tax
exemptions and reliefs;
(iv) revocation of a Permit or an
Endorsement;
(v) add the business to a blacklist

5. For the purpose of section 36(c) of the
Law, an Investment is taken to have a
large potential impact on the environment
and the local community if:
(a) it has been or is likely to be classified
as an EIA Type Project;
(b) the Investment is located under a
designated protected or reserved area or
major biodiversity area under the laws in
force including the Environmental
Conservation Law or areas selected and
specified to support the eco system and
cultural and natural heritage, cultural
commemoration and unspoilt natural
areas; or
(c) it includes rights to occupy or use land
which:
(1) has been or is likely to be acquired
through expropriation, compulsory
acquisition procedure or by agreement in
advance of such expropriation or
compulsory acquisition procedure in
accordance with the laws of the Union and
will either cause the relocation of at least
100 individuals permanently residing on
such land or comprise an area of more
than 100 acres;
(2) comprises an area of more than 100
acres and would be likely to cause
involuntary restrictions on land use and
access to natural resources to any person
having a legal right to such land use or
access;
(3) comprises an area of more than 100
acres and which is the subject of a pre-
existing bona fide claim or dispute by a
person regarding rights to occupy or use
such land in a way which would conflict
with the proposed Investment; or
(4) would otherwise adversely impact the
legal right of at least 100 individuals
occupying such land to continue to occupy
such land.
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SEZ Law 2014 and Rules 2014

Special Economic Zones (SEZs) are governed
under the Special Economic Zone Law 2014
(the SEZ Law), which authorizes the
Government to establish SEZs. Chapter VIII
identifies the types of investment that can be
carried out in SEZ areas14.

The SEZ Law provides for a Central Body for
SEZs in Myanmar and for Central Working
Bodies and a Management Committee for
each SEZ established in Myanmar. The
functions and duties of the Central Body are
extensive. Chapter IV outlines the duties and
authorities for the Central Working Body and
the SEZ Management Committee. The Central
Working Body has functions as described in
Section 8.

The Management Committee of each SEZ has

supervisory and management powers only.
Nothing in section 11 gives the Management
Committee any power to issue approvals or
permits under the Environmental Conservation
Law 2012 and related legislation. This means
that the SEZ Management Committee could
not act to screen projects or assess and
approve projects under the Environmental
Conservation Law 2012, Environmental
Conservation Rules 2014 or EIA Procedure
2015. All environmental, assessment and
approval powers rest with MONREC.

Chapter V of the SEZ Law provides for the
Special Benefits for investors in the SEZ.
None of the benefits referred to in this Chapter
refers to the waiving of any requirement under
any environmental law.

The SEZ Law does explicitly refer to the
Environmental Conservation Law, but only to
uphold that law’s provisions:

This requirement would appear to explicitly
require the SEZ and the SEZ Management
Committee to comply with the Environmental
Conservation Law 2012.

The SEZ Law restates the provision of the
SEZ Law 2011 that requires adherence to all
other regulatory requirements:

29. The investor is entitled to carry out
the following investment business in the
Special Economic Zones in accordance
with the stipulations:
(a) manufacturing finished products
from raw materials, processing goods
warehousing, transportation and providing
services;
(b) transporting and importing raw
materials, packaging materials, machinery
instruments and equipment, and fuel oils
to be used in the investment business
from the domestic or overseas to the
Special Economic Zone;
(c) trading the manufactured products
from the investment business to the
domestic and overseas in accordance with
the stipulations;
(d) establishing and operating the
offices for investment business and
overseas service works at the stipulated
place in the Special Economic Zone with
the permission of the Management
Committee;
(e) carrying out other economic
business which are not prohibited by the
State, with the permission of the
Management Committee.

35. The investor shall not only abide by
the environmental standards described in
the Myanmar Environmental Conservation
Law and international standards, but also
carry out them in accordance with the
existing laws in order not to have
undesirable health and social impact.

85. The developer or investor, his
employees, technicians, staff and their
family members residing in the Special
Economic Zone shall also abide by other
existing laws of the Union of Myanmar in
addition to the provisions of this Law.
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C. Social provisions, for social protection

United Nations Declaration on the Rights of
Indigenous Peoples
Myanmar was one of 144 states that endorsed
the United Nations Declaration on the Rights
of Indigenous Peoples in September 2007.
Effective implementation of this human rights
instrument would significantly improve the
situation for indigenous people in Myanmar
and throughout the world. Article 32 is about
Indigenous Peoples right to Free and Prior
Informed Consent (FPIC):

“States shall consult and cooperate in good
faith with the Indigenous Peoples concerned
through their own representative institutions in
order to obtain Free and Prior Informed
Consent prior to approval of any project
affecting their land or territories”.

Article 10 about forcible relocation of
indigenous people, and the need for FPIC and
Article 26 about land rights are also relevant
articles for indigenous peoples in
Myanmar.

This has not yet been incorporated into
Myanmar law. The EIA Procedure 2015
(referred to below) includes provisions for the
application of procedures issued by relevant
Ministries. However as of 2017, no procedures
for involuntary resettlement have been
adopted.

III. Legal arrangements for environmental
and social safeguards

A. Environmental Impact Assessment
The primary mechanism for the approval of
infrastructure programs is the EIA system in
Myanmar. Section 15 of the EIA Procedure
2015 establishes that MONREC is the
exclusive authority for the review and
assessment of any Initial Environment
Evaluation (IEE), Environmental Impact
Assessment (EIA) and Environmental
Management Plan (EMP) in Myanmar. This
includes the power to:

7. Projects that involve Involuntary
Resettlement or which may potentially
have an Adverse Impact on Indigenous
People shall comply with specific
procedures separately issued by the
responsible ministries. Prior to the
issuance of such specific procedures, all
such Projects shall adhere to international
good practice (as accepted by
international financial institutions including
the World Bank Group and Asian
Development Bank) on Involuntary
Resettlement and Indigenous Peoples.

a) define Project screening criteria;
b) approve technical guidelines for
IEE and EIA;
c) review and approve IEE Reports;
d) provide guidelines for and approve
the ToR of EIA;
e) review and approve EIA Reports;
f) review and approve Environmental
Management Plan, Construction Phase
EMP and Operational Phase EMP;
g) determine and impose
Environmental Impact related conditions
which will be applicable to any approval of
an IEE, EIA or EMP;
h) monitor and enforce compliance
with the conditions set forth in an
Environmental Compliance Certificate and
monitor and enforce the implementation of
EMP, including any amendments thereof
occasioned once the detailed design of
the proposed Project has been finalized or
by or on account of experience during
implementation of the Project;
i) require any Project to update its
EMP and to submit such updated EMP to
the Ministry for review and approval
according to a schedule defined by the
Ministry;
j) identify and notify the registration
conditions and/or procedures for a Third
Person or Organization who wishes to
undertake IEE or EIA; and
k) perform other duties and functions
relating to IEE and EIA as stipulated by
the Union Government.
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The EIA Procedure 2015 establishes the
procedures for EIA and IEE in Myanmar (see
Figure 1). The EIA Procedure 2015 provides a
standard process for EIA.
• Screening
• Selection and check of the EIA expert
• Scoping
o Information disclosure and consultation
o Scoping Report and EIA Terms of
Reference
o Revision/approval/conditions within 15
days
• EIA Investigation
• EIA Report
• EIA Review process
• ECC Issuing
• Appeal Process

The EIA Procedure 2015 further provides that
EIA consultants must be registered with
MONREC. No EIA or IEE may be conducted
unless the consultant or firm is registered.
MONREC has established a temporary system
for registration of EIA Experts.

The Environmental Conservation Rules 2014
provide further definitions for EIA, IEE and
EMP:

The EIA Procedure 2015 also define key terms
that are used in the EIA and IEE process:

Environmental Impact Assessment
means the process of systematic study
whether or not there are potentials or
impact processes that may cause on the
physical, human, biological and
socioeconomic environment which is
required as part of the decision-making
process on the proposed project,
business, service or activity;

Third person or organization means any
other person or organization except a
person or an organization that implements
the project, business or activity or a
person or an organization that scrutinizes
and allows it;

Initial Environmental Examination
means the initial process which studies
whether or not potential impacts of a
project or business or activity is significant,
whether or not it is necessary to carry out
environmental impact assessment and
whether or not it is necessary to prepare

and submit other stipulated documents;

Environmental Management Plan
means a project document prepared in
accord with the requirements, guidance of
the Ministry to refrain from, protect,
mitigate and monitor adverse impacts
caused by designing, construction,
implementation, operation, maintenance,
termination, closure of a project or
business or activity; or after its closure, or
by any other cause. Such plan includes
manners to manage, work programs to
implement, work programs to monitor the
change of environmental situation and
environmental conservation and
protection, measures for environmental
emergency, to refrain from, protect and
mitigate environmental impacts caused by
a project or business or activity or caused
by any part of a project or business or
activity;

Project Affected Person or PAP means
a natural person, legal entity, or
organization that is, or is likely to be,
directly or indirectly affected by a Project
or a proposed Project, including without
limitation effects in the nature of legal
expropriation of land or real property,
changes of land category, and impacts on
the ecological and environmental systems
in the settlement areas of such person,
entity or organization.

Adverse Impact means any adverse
environmental, social, socio-economic,
health, cultural, occupational safety or
health, and community health and safety
effect suffered or borne by any entity,
natural person, ecosystem, or natural
resource, including, but not limited to, the
environment, flora and fauna, where such
effect is attributable in any degree or
extent to, or arises in any manner from,
any action or omission on the part of the
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Procedure for EIA

The EC Rules establish a framework for EIA in
Chapter XI. MONREC is to determine which
projects, businesses or activities that are
required carry out an EIA15. The EC Rules
allows for a two-tiered system of IEE or EIA16.

EIAs or IEEs are to be carried out by qualified
and registered third party consultants17.
Proposed projects must include an
Environmental Management Plan (EMP) that
is to be submitted together with the IEE or EIA.
These are to be submitted prior to the project
being approved18 and are to be assessed by
MONREC.

The Environmental Conservation Rules also
make provision for an Environmental Impact
Assessment Report Review Body with the
experts from relevant Government
departments and other Government
organizations19. MONREC may approve the
EIA or EMP following review of the proposed
project by the EIA Report Review Body20. The
EC Rules do not make any specific reference
to public participation or community

consultation.

The EIA Procedure 2015 provides the details
of the proposed EIA system in Myanmar.
Although there were some community
workshops to inform civil society and the
private sector on the Draft EIA Procedure,
there was no formal public consultation
process on the Procedure.

Chapter 2 of the EIA Procedure 2015 provides
that:

The EIA Procedure 2015 includes a screening
Annex to provide guidance for the types of
listing those projects required to carry out
either an EIA or IEE.

________________________________
15 EP Rules, Art. 52
16 Art. 53
17 Art. 56
18 Art. 52
19 Art. 58
20 Art. 61

Environmental Impact means the
probable effects or consequence on the
natural and built environment, and people
and communities of a proposed Project or
businesses or activities or undertaking.
Impacts can be direct or indirect,
cumulative, and positive or adverse or
both. For purposes of this Procedure,

Environmental Impacts include
occupational, social, cultural, socio-
economical, public and community health,
and safety issues. Moreover, social
impacts include Involuntary Resettlement
and relating to Indigenous People.

Cumulative Impact in relation to a Project
means the impact or impacts of a Project
that in itself or themselves may not be
significant but may become significant
when added to the existing and potential
impacts eventuating from similar or
diverse Projects or undertakings in the
same geographic area or region.

“all Projects undertaken in the Republic of
the Union of Myanmar by any ministry,
government department, organization,
corporation, board, development
committee, local government or authority,
company, cooperative, institution,
enterprise, firm, partnership or individual
having the potential to cause significant
Adverse Impacts, are required to
undertake IEE or EIA and to obtain an
Environmental Compliance Certificate in
accordance with this Procedure.”
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Figure 1: Developed by Cosier and Baird (2015)

Screening
Screening is the first step in the EIA or IEE
process. The Project Proponent will submit an
application to MONREC to determine the level
of assessment that is required using the Annex
I list of project (Article 23). Under Article 24 the
Ministry will also determine whether an EMP is
required for any Project (i.e. regardless of the
decision on whether an IEE or EIA is required).
There are exceptions to this as set out in
Articles 25 to 26.

Article 27 provides that MONREC can
consider project proposals that are submitted
separately as a single project for the purposes
of screening. This allows for the potential
impacts of projects that are connected – for
whatever reason – to be assessed
concurrently.

25. An EIA is required in all cases
where the Project will be located in or will
have foreseeable adverse effects on any
legally protected national, regional or state
area, including without limitation: (i) a
forest conservation area (including
biodiversity reserved area); (ii) a public
forest; (iii) a park (including marine parks);
(iv) a mangrove swamp; (v) any other
sensitive coastal area; (vi) a wildlife
sanctuary; (vii) a scientific reserve; (viii) a
nature reserve; (ix) a geophysical
significant reserve; (x) any other nature

nature reserve nominated by the Minister;
(xi) a protected cultural heritage area; and
(xii) a protected archeological area or area
of historical significance.
26. Notwithstanding any categorization
set forth in Annex A ‘Categorization of
Economic Activities for Assessment
Purposes’, the Ministry reserves the right
to change the type of the Project as
necessary, if the Ministry determines that
special circumstances so warrant to
require a Project that would otherwise be
required to complete and submit an IEE or
an EIA or to exempt a Project from
completing any IEE or EIA assessment.
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The determination of the Screening step must
be made within 15 days from receiving the
project application.

Scoping
All EIA projects must undergo scoping21.
Following the screening determination that an
EIA is required, the Project Proponent and its
EIA Consultant must develop a draft Terms of
Reference for the EIA for the Proposed
Project.
Scoping requires both an initial study of the
proposed project and the possible
environmental and social constraints as well
as beginning the process of public consultation
with PAP and other stakeholders.
Scoping is designed to:
a) define the study area, area of influence,
time boundaries, Project phases, and potential
stakeholders;
b) start the process of understanding the
applicable regulations and standards, and their
context for Project design and completion of
the EIA;
c) make a provisional identification of
Environmental Impacts, focusing in particular
on the environmental, social and health issues
that need to be addressed in subsequent EIA
studies;
d) provide an indication of the depth and
breadth of the subsequent EIA investigations
including what baseline data and information
are required, what further studies and
investigations must be carried out, and how
such data collection, studies and
investigations shall be undertaken;

e) provide an opportunity for consultants,
relevant authorities, project developers, and
interested and affected parties to express their
views and concerns regarding the proposal
before an EIA proceeds;
f) enable an efficient and comprehensive
assessment process that saves time,
resources, and costs and avoids delays; and
g) identify potentially affected communities
and other stakeholders with an interest in the
Project. (Article 49)

In Myanmar, public participation is
mandatory at the scoping stage to both
release relevant information and consult
interested stakeholders.

EIA Report Preparation
Once the Scoping Report and ToR have been
approved by MONREC, the Project Proponent
is then able to commence the EIA investigation
and the preparation of the EIA and the EMP.
This must include an assessment of
alternatives22 and must be in accordance with
the approved ToR23. The EIA is to be
comprehensive as indicated in Articles 56 and
57. It must also address the relevant national
________________________________
21 EIA Procedure Article 47
22 EIA Procedure Article 48
23 EIA Procedure Article 55

27. For purposes of Screening, the
Ministry may at its discretion elect to treat
Projects that are logically or economically
linked, or which have the same or related
proponents, or which are sequential in
time, as a single Project. Components of
basic infrastructure (such as an access
road, transmission tower or waste disposal
facility) that are required for a larger
Project (such as a mine or a power plant)
shall be considered to be part of that
larger Project. In such circumstances, the
Ministry may determine whether an IEE or
an EIA will be required for the Projects that
are treated as a single Project.

50. As part of the Scoping, the Project
Proponent shall ensure that the following
public consultation and participation
process is carried out:
a) disclose information about the
proposed Project to the public and civil
society through posting on the Project or
Project Proponent’s website(s) and local
media, including by means of the
prominent posting of legible sign boards
and advertising boards at the Project site
which are visible to the public; and
b) arrange the required complement of
consultation meetings as advised by the
Ministry, with local communities, potential
PAPs, local authorities, community based
organizations, and civil society, and
provide appropriate and timely
explanations in press conferences and
media interviews.
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and international standards. Myanmar adopted
National Environmental Quality Standards in
2015. These must be addressed in
accordance with the EIA Procedure 2015.

Public Participation and consultation with PAP
and Stakeholders forms an integral part of the
EIA process in Myanmar.

The EIA Procedure 2015 provides a detailed
table of contents for an EIA report, which
further outlines the topics and issues to be
addressed in the EIA24.

Once the EIA report is prepared and
submitted, there is a need for disclosure of
the EIA Report and the EMP.

The EIA Report must also comply with the
table of contents in Article 63. MONREC may
arrange public consultation meetings and the
EIA Review Report Body will examine the EIA
Report, and EMP and either recommend the
Project be approved, amended or rejected.
The Minister makes the final decision. If
approved, MONREC will then issue an ECC
for the Project.

________________________________
24 EIA Procedure Article 63

56. The EIA investigation shall consider
all biological, physical, social, economic,
health, cultural and visual components of
the study area, together with all pertinent
legal matters relating to the environment,
people and communities (including land
use, resources use, and ownership of and
rights to land and other resources) that
may be affected by the Project during all
Project phases including pre-construction,
construction, operation, decommissioning,
closure, and post-closure, and shall
identify and assess all Adverse Impacts,
risks, Cumulative Impacts and Residual
Impacts for environment, social and, if
relevant, health that potentially could arise
from the Project.

61. As part of the EIA investigations,
the Project Proponent shall undertake the
following consultation process:

a) timely disclosure of all relevant
information about the proposed Project
and its likely Adverse Impacts to the public
and civil society through local and national
media, the website(s) of the Project or
Project Proponent, at public places such
as libraries and community halls, and on
sign boards at the Project site visible to
the public, and provide appropriate and
timely explanations in press conferences
and media interviews;
b) arrange consultation meetings at
national, regional, state, Nay Pyi Taw
Union Territory and local levels, with PAPs,
authorities, community based
organizations and civil society;
c) consultations with concerned
government organizations including the
Ministry, the concerned sector ministry,

regional government authorities and
others; and
d) field visits for the Ministry and
concerned government organizations.

64. After completing all investigations
and public consultation and participation
processes required for EIA Type Projects,
the Project Proponent shall submit the EIA
Report to the Department in both digital
form and complete paper copies, together
with the required service fee as prescribed
by the Department.

65. Not later than fifteen (15) days after
submission of the EIA Report to the
Department, the Project Proponent shall
disclose the EIA Report to civil society,
PAPs, local communities and other
concerned stakeholders: (i) by means of
national media (i.e. newspapers); (ii) the
website(s) of the Project or Project
Proponent; (iii) at public meeting places
(e.g. libraries, community halls); and (iv) at
the offices of the Project Proponent.
66. Upon receipt of the EIA Report, the
Department will make the EIA Report
publicly available.
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The Project Proponent is liable for monitoring
and compliance with the EIA, EMP and ECC.
There is no requirement for the Project
Proponent to establish any community
consultative committee or grievance
mechanism for PAP.

Public Participation
Under the EIA Procedure 2015, the Project
Proponent shall conduct public consultation
processes at both the scoping (for EIA) and
investigation steps (both EIA and IEE). The
ECD of MONREC has developed a draft
Guideline on Public Participation that provides
greater details of the process to be followed
for public consultation. However at that time,
the Draft Guideline is still under consideration
and has not been adopted for use by EIA
consultants.

Consultation and information disclosure about
the project is required at the Scoping Stage.
During Scoping, the Proponent must ensure
that the public participation includes the
following25:
a) disclose information about the proposed
Project to the public and civil society through
posting on the Project or Project Proponent’s
website(s) and local media, including by
means of the prominent posting of legible sign
boards and advertising boards at the Project
site which are visible to the public; and
b) arrange the required complement of
consultation meetings as advised by the
Ministry, with local communities, potential
PAPs, local authorities, community based
organizations, and civil society, and provide
appropriate and timely explanations in press
conferences and media interviews.

During the EIA preparation phase, which
occurs after the TOR have been finalized with
MONREC, the Project Proponent or EIA
Consultant must undertake information
disclosure and public participation. Under the
EIA Procedure 2015, the EIA shall “consider
the views, concerns, and perceptions of
stakeholders, communities and individuals that
could be affected by the Project or who
otherwise have an interest in the Project26”.

Article 61 requires that as part of the EIA
investigation the Project Proponent shall
undertake the following consultation process:
a) timely disclosure of all relevant
information about the proposed Project and its
likely Adverse Impacts to the public and civil
society through local and national media, the
website of the Project Proponent, at public
places such as libraries and community halls
and sign boards at the Project site visible to
the public;
b) arrange consultation meetings at
national, state and local level with PAPs,
authorities, community based organizations,
and civil society;
c) consultations with concerned
government organizations including MOECAF,
the concerned sector ministry, regional
government authorities, and others; and
d) field visits for the MOECAF and
concerned government organizations.

Public concerns should also be taken into
account in assessing impacts, designing
mitigation measures, and selecting monitoring
parameters. The EIA Report must include a
section on the public consultation process,
including the results of public consultations
and negotiations with the affected populations
on the environmental and social issues.

Assessment and Review of EIA
It also establishes an EIA Report Review
Body. The Body is responsible for the review
and assessment of EIA and making
recommendations as to whether to
recommend that the EIA should be approved.

________________________________
25 EIA Procedure Article 50
26 EIA Procedure Article 60
27 None of the details are clarified in the draft EIA Procedure
2015. This will need to be subject to further guidelines

13 The Project Proponent shall:
a) arrange for appropriate public
consultation through all phases of the IEE
and EIA process as required by Articles
34, 50, and 61, and
b) disclose to the public in a timely
manner all relevant Project-related
information in accordance with this
Procedure except that which may relate to
National Security concerns as informed by
the Ministry.
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The EIA Report review body is also given
specific responsibilities under the EIA
Procedure 201528.

The EIA Report Review Body is composed of
36 members from different Ministries. These
are divided into a number of working groups
dealing with different sectors.
The EIA Report Review Committee undertakes
the review of the EIA Report and considers the
following matters before making its
recommendations. The EIA Report Review
Body may also recommend conditions to be
attached to the Environmental Compliance
Certificate (ECC) that is issued by the Ministry.

a) Does the EIA Report comply with this
Procedure?
b) Does the EIA Report comply with the
Scoping Report and the ToR for the EIA?
c) Does the EIA Report comply with
explicit guidelines, standards, timing and
criteria for review?
d) Does the EIA Report recognize and
consider the views of stakeholders?
e) Is the EIA Report complete? Does it
contain sufficient, suitable and reliable
information?
f) Have all applicable environmental and
social requirements been adequately
identified, addressed, referred to and fully
complied with in the preparation and content of
the EIA Report?
g) Have all foreseeable Adverse Impacts
been identified and addressed in the
preparation and content of the EIA Report?
h) Is it likely that the measures to prevent,
mitigate or minimize Adverse Impacts of the
Project specified in the EIA Report will ensure
that the environmental requirements will be
fully complied with?
i) Are the measures to prevent or
minimize pollution from the Project effective
and based on BAT and Good Practice?
j) Are there any measures or procedures
which are non-compliant, or which risk leading
to non-compliance, with environmental and
social requirements?
k) Can the Project as described and
presented in the EIA Report be constructed
and operated without causing unacceptable
Adverse Impacts?

All IEE and EMPs are reviewed by the ECD.
The ECD prepares the ECC for approval by

the Ministry.

Approval and issuing of Environmental
Compliance Certificate

Following the review of the EIA by the EIA
Report Review Body, the Ministry is to
consider a report by the ECD and determine
whether to approve or reject the EIA29. The
process is similar in the case of EMPs and IEE
Reports except that there is no requirement for
the EIA Report Review Body to consider the
EMP or IEE. This is carried out by ECD in
accordance with Articles 39 and 40.

The Ministry will issue an Environmental
Compliance Certificate together with attached
conditions. The Ministry may prescribe
conditions to be attached to the ECC. Such
conditions can address 30:
a) General management of adverse
environmental impacts
b) Emissions, contribution to
Environmental Quality Standards and
statistical methods for determining
compliance.
c) Use of energy and natural resources
d) Pollution prevention
e) Nature conservation and management

________________________________
29 EIA Procedure Article 70
30 EIA Procedure Article 91

69. All costs incurred in completing the
EIA Report disclosure and review,
including the public consultation process,
shall be borne by the Project Proponent.
70. Upon completion of its review of the
EIA Report, the Ministry shall;
a) approve the EIA Report with the
guidance of the Committee, subject to any
conditions as may be prescribed, and
issue an ECC; or
b) inform the Project Proponent of its
decision to reject the EIA Report and cite
reasons for doing so (grounds for rejection
of an EIA Report shall be in accordance
with guidelines to be issued by the
Ministry);
and, in either case,
c) publicly and timely disclose its
decision by appropriate means.
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f) Protection of cultural resources
g) Managing hazardous waste or toxic
materials
h) Transport and access
i) Rehabilitation and decommissioning the
site
j) Monitoring including documentation and
reporting
k) Financial guarantees
l) Funding of inspection by Ministry
m) Contributions to the Environmental
Management Fund (EMF)

A special feature of the EIA Procedure 2015 is
the provision for an administrative Appeal
Process. This is applicable for both the Project
Proponent and those potentially adversely
affected by the project31.

The EIA Procedure does not make any
provision for a community consultative
committee or grievance committee to be
established. Public participation and
community involvement in the operation phase
and in monitoring and enforcement of the EMP
is likewise not specified.

Monitoring and enforcement

Under Article 87, the proponent is required to
commence the implementation of the project
strictly in accordance with the conditions
attached to the ECC, including the EMP.

In addition, the EIA Procedure places a heavy
reliance on self-reporting. Articles 106-108
provide that the proponent is to conduct self
monitoring during all stages of the project in
accordance with applicable laws, the EIA
Rules, the EIA Procedures 2015, standards,
the ECC and the EMP, and that the proponent
is to notify MONREC of any breaches of its
obligations. Within 10 days of a monitoring
report being completed, it is required to be
made publically available on the Project’s
website, at public meeting places and Project
offices, and any person is able to request a
digital copy of the report32. The reporting
requirements are enforceable conditions of the
ECC and the EMP.

MONREC also has the right to conduct
monitoring and inspections of a project and
activities to determine compliance as well as

prevent violations33. Proponents are required
to grant MONREC full and immediate access
in an event of an emergency or where
MONREC believes there has been a
violation34. If non-compliance is found upon
inspection, MONREC may require the
proponent to undertake remedial measures or
impose penalties35. Such penalties can include
project suspensions36. All the costs of
inspection borne by MONREC are to be paid
by the project proponent and that such costs
are not to exceed “that which is necessary to
ensure the Project’s compliance with the
Project commitments as set out in the EMP
and in the ECC37” . Further, the EIA Procedure
does not create for a monitoring mechanism
should a proponent not pay the respective
costs for inspections.

Transboundary issues in EIA

The EIA Procedures 2015 refer to “likely
transboundary impacts” as a relevant factor to
be considered in determining whether an EIA
is required for a particular project38. However,
no further guidelines have been prepared on
how to implement a transboundary EIA
process.

Only Myanmar and Laos PDR (in the Mekong
Countries) explicitly refers to the need for
transboundary EIA in their laws. In the draft
Environment and Natural Resources Code for
Cambodia, there is a requirement for
transboundary EIA to be conducted for
projects that may have a significant impact on
neighboring countries. In Thailand there are
decisions of the Supreme Administrative Court
that would appear to require transboundary
impact assessment of projects outside of
Thailand that would have an impact on Thai
communities.

________________________________
31 EIA Procedure Article 71
32 EIA Procedure Article 110
33 EIA Procedure Article 115
34 EIA Procedure Article 108
35 EIA Procedure Article 113
36 EIA Procedure Article 114
37 EIA Procedure Article 115
38 EIA Procedure Article 28(15)
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Under international law that countries have an
obligation to “undertake an environmental
impact assessment where there is a risk that
the proposed [project] may have a significant
adverse impact in a transboundary context, in
particular, on a shared resource39.” In the
Mekong region, no agreement for
transboundary EIA yet exists. As such, there is
no regional framework for EIAs for proposed
projects that have transboundary impacts.

The Economic Commission for Europe has
adopted a Guidance on Public Participation in
Environmental Impact Assessment in a
Transboundary Context (the ECE Guidance)
to support the two key European
intergovernmental agreements on EIA and
public participation – the 1991 Convention on
Environmental Impact Assessment in a
Transboundary Context (the Espoo
Convention) and the 1998 Convention on
Access to Information, Public Participation in
Decision-making and Access to Justice in
Environmental Matters (the Aarhus
Convention)40.

The only system of transbounday EIA currently
operating within the Mekong Countries is that
provided by the Mekong River Commission
under the 1995 Agreement on the Cooperation
for the Sustainable Development of the
Mekong River Basin (the Mekong Agreement).
This occurs through the process of Prior
Notification, Prior Consultation and Approval
(PNPCA) adopted in 2003 for major
hydropower dam projects along the Mekong
River.

A key feature of the Mekong Agreement from a
transboundary EIA perspective is the
requirement for prior consultation. Prior
consultation is defined in the Mekong
Agreement:

Prior consultation: Timely notification plus
additional data and information to the Joint
Committee as provided in the Rules for Water
Utilization and Inter-Basin Diversion under
Article 26, that would allow the other member
riparians to discuss and evaluate the impact of
the Proposed use upon their uses of water and
any other affects, which is the basis for
arriving at an agreement. Prior consultation is
neither a right to veto the use nor unilateral

right to use water by any riparian without
taking into account other riparians' rights41.

It must be recognised that the MRC has, over
the past 20 years, contributed greatly to the
study of the Mekong River Basin. Many of it
projects examine the impact of development
and existing uses on the Mekong Basin.
Recently the work of the MRC has been
dominated by discussion of the expansion of
hydropower developments both on the main
stream Mekong River and its tributaries.

The success (and failure) of the MRC is that it
has adopted a cooperative approach based on
promoting consensus and cooperation over
confrontation. The MRC is also heavily reliant
of foreign donors. It has been suggested that
this reliance has created a “sense of alienation
of the MRC to its member states42”.

Some of the requirements for effective
transboundary environmental impact
assessment include:

• The establishment of effective national
EIA procedures;
• The designation of a focal point in the
national country to be responsible for any
communications between the host country and
the impacted country or countries;
• The opportunity for equivalent public
participation in EIA for both the public of the
impacted country and the public of host
country;
• Notification to the focal point of the
impacted country as early as possible with the
relevant information.
• Joint responsibility to provide for public
participation in the areas likely to be affected
by the proposed project.
• Joint responsibility for the distribution of
the EIA documentation and for the submission
and transmittal of comments to the focal point
of the host country.

________________________________
39 Pulp Mills Case (Provisional Measures)(Argentina v.
Uruguay) ICJ Reports 2006, p.204.
40 UNECE (2006) Guidance on Public Participation in
Environmental Impact Assessment in a Transboundary
Context, ECE/MP.EIA/7
41 The Mekong Agreement, Chapter 2
42 Only One Mekong, p.961.
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• A requirement that the host country take
into account the submissions from the
impacted country in reaching the decision
about the project or activity.
• Providing a copy of the decision of the
host country and any environmental
management plans or approval conditions.
• A mechanism to pay for the
Transboundary EIA process.

Public participation as a centrepiece of
Transboundary EIA promotes the transparency
and legitimacy of decision-making processes
in projects with transboundary effects.
Transboundary EIAs conducted without
adequate public participation may address
State-to-State concerns, but completely miss
important local issues and valuable local or
indigenous knowledge. Effective feedback
mechanisms can ensure that best efforts to
address local concerns in neighbouring
countries have been built into environmental
mitigation and monitoring plans (EMMPs) and
thus avoid future conflicts during construction
and operational phases of the project.

The ECE Guidance demonstrates that, despite
the need to consider unique procedural issues
in establishing transboundary EIA
arrangements, the majority of the concepts
and recommended approaches outlined in
these Guidelines will be applicable to project
proposals with transboundary impacts. In other
words, the same public participation principles
and approaches should apply within both the
host and neighbouring countries, although the
institutional mechanisms may differ.

Strategic Environmental Assessment

The EIA Procedures also make provision for
Strategic Environmental Assessment (SEA) in
Chapter IX.

To date MONREC has not provided any
guidelines on the form or procedures for SEA
in Myanmar.

116. To ensure the achievement of a
generally high level of environmental and
social protection with respect to Projects
and other economic activities in and
throughout the Republic of the Union of
Myanmar and its political and geographic
subdivisions, and to facilitate the prompt
and effective integration of relevant
environmental and social considerations
into public policy and planning, the
Ministry may require that policies,
strategies, development plans,
frameworks and programs that are
prepared or contemplated by Union
Ministries, the governments and
authorities of States, Regions, Self-
Administered Zones, Self-Administered
Divisions, the Nay Pyi Taw Union
Territory, Cities and Townships, shall be
screened for potential environmental and
social impacts in accordance with
strategic environmental assessment
guidelines issued by the Ministry.




